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LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 2) (©)]

Comment Attached YES NO |~

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO E

4.  ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (e)]

Comment Attached YES NO |~

3. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (D]

Comment Attached YES NO |~

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached ) YES NO |~

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES NO |1~




DEPARTMENT OF HEALTH & FAMILY SERVICES STATE OF WISCONSIN

Office of Legal Counsel
OPB-140 (9/89)

TRANSMITTAL TO LEGISLATIVE COUNCIL RULES CLEARINGHOUSE

PROPOSED RULES OF THE DEPARTMENT OF HEALTH AND FAMILY SERVICE

HFS 94, Wis. Adm. Code
Subject: Rights of Patients to Make Telephone Calis‘
Statutory Authority: Sections 51.61 (9), Stats.
Analyéis: Reason for Rules, Intended Effects, Requirements

The Department operates secure mental health facilities for the treatment of ch. 980, Stats.,
sexually violent patients. Departmental investigations have indicated that a portion of the ch. 980
inpatient population has routinely abused their s. HFS 94.20 telephone rights by making inappropriate
calls to members of the public, by fraudulently placing numerous fong distance calls that are billed to
innocent third-parties or by operating fraudulent schemes. Since the Department has previously had
no means of monitoring patient telephone use, the extent of this activity is unknown, but given the
experience of investigations triggered by citizen complaints, it is clear that these sorts of activities are
not infrequent among this population. In addition, experience with telephone monitoring in other
secure institutions indicates that call monitoring can and does help staff detect contraband and other
security-related issues and activities. These abuses are clearly contrary to the therapeutic activities
conducted at the secure mental health facilities.

Until recently, the Department has been unable to stop these abuses because the
Department’s facilities lacked secure telephone systems. Previous DHFS efforts to obtain secure
telephone systems from the telephone system’s vendor used by the Department of Corrections were
not successful because the call volume at DHFS's secure mental health facilities were viewed as

insufficient to support the telephone system.

In late 2000, the Department of Corrections selected a new vendor for its secure telephone
system. In May, 2001, the new vendor agreed to also install the system in DHFS's secure mental
health facilities. On June 22, 2001, the Department issued these proposed permanent rules as
emergency rules that became effective as of that date. The telephone systems allow the Department
to establish and enforce calling lists for each inpatient and monitor inpatients’ calls for counter-

* therapeutic activity. An inpatient’s calling list is a finite number of telephone numbers associated with
persons the inpatient is approved to contact by telephone. Use of calling lists alone, however, is
insufficient to discourage and minimize inpatient attempts to subvert the system. The Department
must monitor phone calls made by ch. 980 inpatients to discourage and minimize the occurrence of
inpatients calling persons on their calling list who, in turn, subvert the secure system by forwarding
the inpatient’s call for the prohibited purposes and activities previously described. The Department
must be able to monitor the phone calls of ch. 980 inpatients both to protect the public and promote
therapeutic activities at the secure mental health facilities. :

The Department is proposing these rules to protect the public’s safety by minimizing the recurring
fraudulent activity associated with telephone use. Pursuant to an earlier emergency rule promulgated
by the Department, the Sand Ridge Secure Treatment Center and the Wisconsin Resource Center
have been operating with the secure telephone system since late June and early July, 2001.

Forms (none)



Agency Procedure for Promulgation:

Public hearings under ss. 227.16, 227.17 and 227.18, Stats.; approval of rules in final draft form by
the DHFS Secretary; and legislative standing committee review under s. 227.19, Stats.

Names and Phone Numbers of Agency Contacts:

Steven Watters, Institute Director, Sand Ridge Secure Treatment Center (608) 847-1720

Date Sent to LC Clearinghouse:

July 26, 2001
cc: Revisor of Statutes, DOA



PROPOSED ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
AMENDING RULES

Analysis Prepared by the Department of Health and Family Services

To amend HFS 94.20 (3), relating to the rights of patients to make telephone calls.

The Department operates secure mental health facilities for the evaluation, treatment and
detention of ch. 980, Stats., sexually violent patients. Departmental investigations have indicated that
a portion of the ch. 980 inpatient population has routinely abused their s. HFS 94.20 telephone rights
by making inappropriate calls to members of the public, by fraudulently placing numerous long
distance calls that are billed to innocent third-parties or by operating fraudulent schemes. Since the
Department has previously had no means of monitoring patient telephone use, the extent of this
activity is unknown, but given the experience of investigations triggered by citizen complaints, it is
clear that these sorts of activities are not infrequent among this population. In addition, experience
with telephone monitoring in other secure institutions indicates that call monitoring can and does help
staff detect contraband and other security-related issues and activities. These abuses are clearly
contrary to the therapeutic activities conducted at the secure mental health facilities. '

Until recently, the Department has been unable to stop these abuses because the
Department’s facilities lacked secure telephone systems. Previous DHFS efforts to obtain secure
telephone systems from the telephone system’s vendor used by the Department of Corrections were
not successful because the call volume at DHFS's secure mental health facilities were viewed as
insufficient to support the telephone system.

In late 2000, the Department of Corrections selected a new vendor for its secure telephone
system. In May, 2001, the new vendor agreed to also install the system in DHFS’s secure mental
health facilities. On June 22, 2001, the Department issued these proposed permanent rules as
emergency rules that became effective as of that date. The telephone systems allow the Department
to establish and enforce calling lists for each inpatient and monitor inpatients’ calls for counter-
therapeutic activity. An inpatient’s calling list is a finite number of telephone numbers associated with
persons the inpatient is approved to contact by telephone. Use of calling lists alone, however, is
insufficient to discourage and minimize inpatient attempts to subvert the system. The Department
must monitor phone calls made by ch. 980 inpatients to discourage and minimize the occurrence of
inpatients calling persons on their calling list who, in turn, subvert the secure system by forwarding
. the inpatient's call for the prohibited purposes and activities previously described. The Department. .
must be able to monitor the phone calls of ch. 980 inpatients both to protect the public and promote
therapeutic activities at the secure mental health facilities.

The Department is proposing these rules to protect the public’s safety by minimizing the recurring
fraudulent activity associated with telephone use. Pursuant to an earlier emergency rule promulgated
by the Department, the Sand Ridge Secure Treatment Center and the Wisconsin Resource Center
have been operating with the secure telephone system since late June and early July, 2001.

The Department’s authority to amend these rules is found in s. 51.61 (9), Stats. The rules
interpret s. 51.61 (1) (p), Stats.

SECTION 1. Section HFS 94.20 (3) is amended to read:



HFS 94.20 (3) (a) Except as provided in par. (b), Eacheach inpatient shall be permitted to
make a reasonable number of private, personal calls. The number and duration of the calls may be
limited for, legitimate management reasons, but the facility shall provide every patient the opportunity
to make at least one private, personal call per day.

(b) This subsection does not prohibit a facility under s. 980.065, Stats., from recording
patients’ personal telephone calls or monitoring the resulting recordings.

The rules contained in this order shall take effect on the first day of the month following their
publication in the Wisconsin Administrative Register, as provided in s. 227.22 (2), Stats.

Wisconsin Department of Health and
Family Services

Dated: By:

Phyllis J. Dubé
Secretary

SEAL:
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ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
AMENDING RULES

FINDING OF EMERGENCY

The Department of Health and Family Services finds that an emergency exists and that the
adoption of the rules included in this order is necessary for the immediate preservation of the public
peace, health, safety or welfare. The facts constituting the emergency are as follows:

The Department operates secure mental health facilities for the treatment of ch. 980, Stats.,
sexually violent patients. Departmental investigations have indicated that a portion of the ch. 980
inpatient population has routinely abused their s. HFS 94.20 telephone rights by making inappropriate
calls to members of the public, by fraudulently placing numerous long distance calls that are billed to
innocent third-parties or by operating fraudulent schemes. Since the Department has previously had
no means of monitoring patient telephone use, the extent of this activity is unknown, but given the
experience of investigations triggered by citizen complaints, it is clear that these sorts of activities are
not infrequent among this population. In addition, experience with telephone monitoring in other
secure institutions indicates that call monitoring can and does help staff detect contraband and other
security-related issues and activities. These abuses are clearly contrary to the therapeutic activities
conducted at the secure mental health facilities.

Until recently, the Department has been unable to stop these abuses because the
Department’s facilities lacked secure telephone systems. Previous DHFS efforts to obtain secure
telephone systems from the telephone system’s vendor used by the Department of Corrections were
not successful because the call volume at DHFS’s secure mental health facilities were viewed as
insufficient to support the telephone system.

In late 2000, the Department of Corrections selected a new vendor for its secure telephone
system. In May, 2001, the new vendor agreed to also install the system in DHFS’s secure mental
health facilities. The installation of the system at the facilities will be completed by June 20, 2001.
The systems will allow the Department to establish and enforce calling lists for each inpatient and
monitor inpatients’ calls for counter-therapeutic activity. An inpatient's calling list is a finite number of
telephone numbers associated with persons the inpatient is approved to contact by telephone. Use
of calling lists alone, however, is insufficient to discourage and minimize inpatient attempts to subvert
the system. The Department must monitor phone calls made by ch. 980 inpatients to discourage and
minimize the occurrence of inpatients calling persons on their calling list who, in turn, subvert the
secure system by forwarding the inpatient's call for the prohibited purposes and activities previously
described. The Department must be able to monitor the phone calls of ch. 980 inpatients both to
protect the public and promote therapeutic activities at the secure mental health facilities.

The Department is issuing these rules on an emergency basis to protect the public’s safety by
minimizing the recurring fraudulent activity associated with telephone use. These rules also ensure
the public’s safety and welfare by promoting the effective treatment mission of the secure mental
health facilities. The recording capability of the telephone system hardware that has been installed at
the Wisconsin Resource Center and the Sand Ridge Secure Treatment Center cannot be turned off,
i.e., when the system is functional, all features of the system are fully operational. If the secure
telephone system is not operational, both the Wisconsin Resource Center and the Sand Ridge facility
will lose the therapeutic and safety advantages afforded by the system. Since the Sand Ridge facility
is accepting its first patients during the week of June 18", there is no alternative telephone system for
patients.



ORDER

Pursuant to authority vested in the Department of Health and Family Services by ss. 51.61 (9)
and 227.24 (1), Stats., the Department of Health and Family Services hereby amends rules
interpreting s. 51.61 (1) (p), Stats., as follows:

SECTION 1. Section HFS 94.20 (3) is amended to read:

HFS 94.20 (3) (a) Except as provided in par. (b), Eacheach inpatient shall be permitted to
make a reasonable number of private, personal calls. The number and duration of the calls may be

limited for legitimate management reasons, but the facility shall provide every patient the opportunity
to make at least one private, personal call per day.

(b) This subsection does not prohibit a facility under s. 980.065, Stats., from recording
patients’ personal telephone calls or monitoring the resulting recordings.

The rules contained in this order shall take effect as emergency rules upon publication in the
official state newspaper as provided in s. 227.24 (1) (c), Stats.

Wisconsin Department of Health and
Family Services

Dated: June 21, 2001 By:

Phyllis J. Dubé
Secretary
SEAL:



Scott McCallum

Governor .
State of Wisconsin

Phyllis J. Dubé
Secretary Department of Health and Family Services

JUN 21 2001

OFFICE OF LEGAL COUNSEL

1 WEST WILSON STREET
P.O BOX 7850
MADISON WI 53707-7850

TELEPHONE: 608-266-8428
FAX: 608-267-1434
www.dhfs.state.wi.us

June 21, 2001

The Honorable Judy Robson, Co-Chairperson
Joint Committee for Review of Administrative Rules
Room 15 South, State Capitol

Madison, Wisconsin

The Honorable Glenn Grothman, Co-Chairperson
Joint Committee for Review of Administrative Rules
Room 15 North, State Capitol

Madison, Wisconsin

Dear Senator Robson and Representative Grothman:

This is notification that tomorrow the Department will publish an emergency rulemaking order to
amend ch. HFS 94, its rules for patients’ rights under s. 51.61 (9), Stats., to protect the public’s
safety by minimizing the recurring fraudulent activity associated with telephone use and promoting
the effective treatment mission of the Department's secure mental health facilities by monitoring
phone calls made by ch. 980 inpatients. A copy of the emergency order is attached to this letter.

The amended rules are being published by emergency order to allow the immediate use of
recently installed telephone system hardware and software at the Wisconsin Resource Center and
the Sand Ridge Secure Treatment Center. The monitoring capability of the new telephone
systems cannot be turned off and, without this emergency order, the facilities would not be able to
use the beneficial therapeutic and safety features of the new telephone system. The Department
intends to immediately follow this emergency rule with an identical proposed permanent

rulemaking order.

If you have any questions about this emergency rulemaking order, you may contact Steve Watters
of the Division of Care & Treatment Facilities at 608-847-1720.

Sincerely,

Larry HtZék <

Administrative Rules Manager

Attachment

Wisconsin.gov



ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
AMENDING RULES

FINDING OF EMERGENCY

The Department of Health and Family Services finds that an emergency exists and that the
adoption of the rules included in this order is necessary for the immediate preservation of the public
peace, health, safety or welfare. The facts constituting the emergency are as follows:

The Department operates secure mental health facilities for the treatment of ch. 980, Stats.,
sexually violent patients. Departmental investigations have indicated that a portion of the ch. 980
inpatient population has routinely abused their s. HFS 94.20 telephone rights by making inappropriate
calls to members of the public, by fraudulently placing numerous long distance calls that are billed to
innocent third-parties or by operating fraudulent schemes. Since the Department has previously had
no means of monitoring patient telephone use, the extent of this activity is unknown, but given the
experience of investigations triggered by citizen complaints, it is clear that these sorts of activities are
not infrequent among this population. In addition, experience with telephone monitoring in other
secure institutions indicates that call monitoring can and does help staff detect contraband and other
security-related issues and activities. These abuses are clearly contrary to the therapeutic activities

conducted at the secure mental health facilities.

Until recently, the Department has been unable to stop these abuses because the
Department’s facilities lacked secure telephone systems. Previous DHFS efforts to obtain secure
telephone systems from the telephone system’s vendor used by the Department of Corrections were
not successful because the call volume at DHFS'’s secure mental health facilities were viewed as

insufficient to support the telephone system.

In late 2000, the Department of Corrections selected a new vendor for its secure telephone
system. In May, 2001, the new vendor agreed to also install the system in DHFS’s secure mental
health facilities. The installation of the system at the facilities will be completed by June 20, 2001.
The systems will allow the Department to establish and enforce calling lists for each inpatient and
monitor inpatients’ calls for counter-therapeutic activity. An inpatient’s calling list is a finite number of
telephone numbers associated with persons the inpatient is approved to contact by telephone. Use
of calling lists alone, however, is insufficient to discourage and minimize inpatient attempts to subvert
the system. The Department must monitor phone calls made by ch. 980 inpatients to discourage and
.minimize the occurrence of inpatients calling persons on their calling list who, in turn, subvertthe -..
secure system by forwarding the inpatient’s call for the prohibited purposes and activities previously
described. The Department must be able to monitor the phone calls of ch. 980 inpatients both to
protect the public and promote therapeutic activities at the secure mental health facilities.

The Department is issuing these rules on an emergency basis to protect the public’s safety by
minimizing the recurring fraudulent activity associated with telephone use. These rules also ensure
the public’'s safety and welfare by promoting the effective treatment mission of the secure mental
health facilities. The recording capability of the telephone system hardware that has been installed at
the Wisconsin Resource Center and the Sand Ridge Secure Treatment Center cannot be turned off,
i.e., when the system is functional, all features of the system are fully operational. If the secure
telephone system is not operational, both the Wisconsin Resource Center and the Sand Ridge facility
will lose the therapeutic and safety advantages afforded by the system. Since the Sand Ridge facility
is accepting its first patients during the week of June 18", there is no alternative telephone system for

patients.



ORDER

Pursuant to authority vested in the Department of Health and Family Services by ss. 51.61 (9)
and 227.24 (1), Stats., the Department of Health and Family Services hereby amends rules
interpreting s. 51.61 (1) (p), Stats., as follows:

SECTION 1. Section HFS 94.20 (3) is amended to read:

HFS 94.20 (3) (a) Except as provided in par. (b), Eacheach inpatient shall be permitted to
make a reasonable number of private, personal calls. The number and duration of the calls may be
limited for legitimate management reasons, but the facility shall provide every patient the opportunity
to make at least one private, personal call per day. :

(b) This subsection does not prohibit a facility under s. 980.065, Stats., from recording
patients’ personal telephone calls or monitoring the resulting recordings.

The rules contained in this order shall take effect as emergency rules upon publication in the
official state newspaper as provided in s. 227.24 (1) (c), Stats.

Wisconsin Départment of Health and
Family Services

Dated: June 21, 2001 ‘ By:

~ Secretary -

SEAL:



